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Keelys Solicitors 
28 Dam Street, Lichfield, 

Staffordshire WS13 6AA. 

Tel: 01543 420000   Fax: 01543 258469

e-mail: info@keelys.co.uk       

Check out our new website:
www.keelys.co.uk
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Newsletter
FROM KEELYS  SOL IC I TORS  –  BUILD ING RELAT IONSHIPS

AGENCY WORKERS
You may recall that, in our last issue, we included an article
about an agency worker who was placed at Wandsworth Council
for four years by Brook Street Bureau.

Mrs Dacas was assigned by Brook Street to work exclusively at a
hostel run by the local authority council for people with mental
health problems.  Following an incident which occurred between
Mrs Dacas and a visitor to the hostel, the council asked Brook
Street that Mrs Dacas be withdrawn from the contract.  Brook
Street then informed Mrs Dacas that they could not find any
further work for her.

Mrs Dacas presented a complaint of unfair dismissal to the
Employment Tribunal citing as her employers, the Council and
Brook Street.  The Employment Tribunal found that Mrs Dacas was
not an employee of either the Council or Brook Street and,
therefore, her claim failed.

Mrs Dacas appealed the Tribunal’s decision that she was not an
employee of Brook Street but decided not to appeal the Tribunal’s
decision as it related to the Council.

The Employment Appeal Tribunal found that Mrs Dacas was an
employee of Brook Street and, therefore, given her length of
service satisfied the criteria to bring a claim for unfair dismissal.

Brook Street appealed the Employment Appeal Tribunal decision to
the Court of Appeal.  The Court of Appeal reversed the Appeal
Tribunal’s decision and held that Brook Street were not Mrs Dacas’
employers.  The leading judgement was given by Lord Justice
Mummery who indicated that he was persuaded that, under
normal circumstances, the Council were properly to be held to be

Mrs Dacas’ employer.  However, as Mrs Dacas had not appealed the
original Tribunal’s decision regarding the Council, the Court of
Appeal were not in a position to substitute any finding in the
lower courts.

The Court of Appeal have now confirmed that Employment
Tribunals are at liberty in certain circumstances to imply the
existence of a contract of employment between a worker and the
end user of that workers services or labour.

This decision emphasises the need for all employers to carefully
consider the status of individuals who work within their
organisation before making final determinations on issues such as
dismissal.

Storm in a Tea Cup 
The European Commission has decided to take the British
Government to the European Court of Justice for failing to
enforce certain aspects of the European Union Working Time
Directive 1998.  The Commission argues that workers are not
taking the tea breaks to which they are entitled under the
Working Time Directive and that other “rest periods” and
“undeclared working time” is not being taken into account in the
calculation of the 48-hour maximum week.

Much time and energy has been spent by both the European
Parliament and European Commission on considering the issues
surrounding Working Time Regulations.  With the litigation being
brought against the British Government by the European
Commission and the imminent announcement by the European
Commission of their review of the Working Time Directive, it
appears that these issues will remain at the forefront of the busy
human resource professionals’ agenda.

Roll up roll up!
COURT OF APPEAL
CHANGE LAW
AFTER 30 YEARS
THE EMOTIONAL COST OF BUSINESS

In our last issue, we told you about the
Employment Appeal Tribunal’s (“EAT”)
decision in Dunnachie v Kingston upon Hull
District Council 2003 where, after
considerable thought had been given to the
subject, the EAT decided that Parliament had
not intended to allow employees to recover
damages for injury to feelings.  

The Court of Appeal have now overturned the
EAT’s decision and reinstated the award made
by the original Employment Tribunal.  In what
is universally regarded as a landmark
judgement, the Court of Appeal have decided
that the wording of the current legislation in
the form of the Employment Rights Act 1996
is wide enough to include awards for hurt
feelings. 

In the incident case, Mr Dunnachie initially
complained to an Employment Tribunal that he
had been constructively dismissed following a
“prolonged campaign of harassment” by his
line manager.

The Employment Tribunal found that the
actions of Mr Dunnachie’s line manager were
not acceptable and awarded him £10,000 for
the injury to his feelings in addition to the
award made for constructive unfair dismissal.
What is difficult about this case is that no
medical evidence was presented to the tribunal
to suggest that Mr Dunnachie suffered from
any sort of recognised psychiatric condition.
He was simply upset by the manor in which his
line manager had treated him.

Mr Dunnachie’s employers are considering
whether or not to appeal this decision to the
House of Lords.

All employers, both large and small, should
take note that, in future, when assessing
damages, Employment Tribunals will be
considering, not only the potential economic
loss to the claimant, but also the emotional
impact of the employer’s actions.

The calculation of an employee’s, or worker’s, entitlement to holiday pay under the Working Time
Regulations 1998 (“the Regulations”) is fast becoming one of the most frustrating and potentially
expensive employment issues confronting business these days.

The Employment Appeal Tribunal have held recently that two commission agents for Canada Life were
entitled to accrued but untaken holiday pay back-dated to when the Regulations came into force in 1998.
This resulted in one of the agents being awarded £30,000 while the other received £19,000.

Most employees’ Contracts of Employment contain clauses to the effect that unused holiday may not be
carried over into subsequent years.  There are good commercial reasons for not wanting your staff to save
up weeks and weeks of holiday over a period of years, which they then elect to take all at one time.

However, according to the Employment Appeal Tribunal, on termination, an employee or worker will be
entitled to claim not only accrued holiday pay for the year in which they were terminated but also for
their entitlement to untaken holiday pay backdated to 1998.

The above case raises the fear that employees will be able to bring claims under the banner of unlawful
deduction of wages for holiday pay long after their entitlement to take that holiday has come to an end.

The Court of Appeal have, for the first time, considered the difficult
question of “rolled up” holiday pay.  “Rolled up” holiday is the term
given to the practice of including a proportion of an employee’s
entitlement to annual paid holiday in his or her weekly or monthly
pay. 

The leading judgement given by Lord Justice Laws holds that “rolled
up” holiday pay does comply with the European Union Working Time
Directive (“Directive”).  The Court of Appeal examined not only the
Directive but also the policies behind the Directive.  The Appeal Courts
judgement relies heavily on the fact that there is no absolute
requirement that the payment of holiday pay has to be made to the
employee at the time holiday is taken.

Lord Justice Laws addressed the question of whether “rolling up”
holiday undermines or offends the relevant article in the Directive.
The Court of Appeal held that, not only was the Directive not
undermined or offended by the concept of “rolled up” holiday pay but
that, as the Working Time Regulations 1998 (“the Regulations”) were
enacted to implement the Directive, if the Regulations differed from

what was intended by the Directive, then the wording of the Directive
should be preferred over that of the Regulations.

However, after scrutinising the Regulations the Appeal Court went on
to find that in their view the Regulations did allow for “rolled up”
holiday pay anyway.

The Court of Appeal recognised that it was unsatisfactory that there
were now two inconsistent decisions, one from the English Court of
Appeal and the other from the Scottish Court Of Session concerning
these issues.  The Scottish court having previously found last year that
“rolled up” holiday pay was not permissible.   Accordingly, it appears
that this matter will have to be referred to the European Court of
Justice for a final decision.

If the European Court of Justice reach a different conclusion from our
Court of Appeal as to the permissibility of “rolled up” holiday pay
then, in conjunction with the decision of the recent Canada Life case
(referred to elsewhere in this edition), holiday pay could become of
even greater significance to employees and workers alike.

TIME BOMB!
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Most employees are capable of doing their job without
suffering a mental breakdown of one form or another.
However, those that do suffer this sort of personal catastrophe
often seek advice as to whether they can sue their employer
for breach of duty of care, and thus recover damages?

Last month the House of Lords in Barber v Somerset County
Council 2004 allowed the appeal by an employee on the facts
of the case and overturned the decision of the Court of Appeal
concerning an employee’s ability to recover damages for stress
at work.

The House of Lords stated that broadly speaking the law as
described by the Court of Appeal in the Hatton case was in
principle correct, in so far as employees have a duty to tell their
employers if they believed they were suffering from stress.
However, the House of Lords went on to reiterate that the test
as to whether or not an employer is liable for damages under
the tort of negligence is;
● Was the conduct of the employer reasonable in all the 

circumstances? 

● Did the employer take positive steps to preserve the safety of
its employees in light of information it was aware of or 
should have been aware of? and,

● In the case of a developing situation did the employer take 
sufficient steps to remain abreast of and react appropriately 
to events? 

The recent case suggests that Employment Tribunals and Courts
are placing even greater emphasis on the welfare of employees
than ever before.  If an employer acts in anyway which
prejudices the well being of an employee, it will not be looked
upon favourably and could cost the employer not only
thousands of pounds in compensation, but also disruption in
the work place, loss of productivity and a decline in the moral
of the work force.  
The bottom line for employers is that it is not worth taking the
risk of leaving the business exposed by failing to implement a
minimum level of essential policies and procedures.  With the
appropriate policies/procedures in place together with specialist
advice on how to operate those policies these problems can be
avoided. 

“WITHOUT PREJUDICE” DISMISSAL
It is not uncommon for employers to hold “without
prejudice” meetings during which they tell an employee that
they wish to dismiss the employee without having to adhere
to the procedures necessary to justify a fair dismissal.  Until
now, there has been no authority providing guidance as to
whether an employer can rely on the “without prejudice”
privilege in such circumstances.  In a case heard by the
Employment Appeal Tribunal this year, it was reported that
for an employer to rely upon the without prejudice status
there needs to be a “real dispute” between the employer
and the employee which leads to the without prejudice
meeting.  The difficulty is trying to establish what is meant
by “real dispute” although some guidance has been given in
the judgment from the Employment Appeal Tribunal.  The
significance of this ruling is that if the “without prejudice”
meeting does not carry with it true “without prejudice”
privilege, then an employee may be in a position to resign
and claim constructive unfair dismissal.  Alternatively, an
employee may be able to use the “without prejudice”
meeting as evidence to show that any subsequent dismissal
procedure was nothing more than a sham and commence
proceedings for an unfair dismissal.

1 February 2004 – increase of compensation limits in certain Tribunal claims.
6 April 2004 – regulations to update the law regulating the conduct of
Employment Agencies and Employment Businesses (see article).
6 April 2004 – the standard rate of Statutory Maternity Pay, Statutory
Adoption Pay and Statutory Paternity Pay will increase from £100 per week to
£102.80 per week.
6 April 2004 -introduction of the new fair system for calculating piece work rates.
1 August 2004 – amendments to the Working Time Regulations 1998.
1 October 2004 – the statutory disciplinary, dismissal and grievance
procedures as set out in the Employment Act 2002 will come into effect (see
previous newsletter).
1 October 2004 – amendments to the Disability Discrimination Act 1995 will
come into effect; most notably the Act will apply to all employers, even where
they employ less than 15 employees.
1 October 2004 – annual increase of minimum wage.

On 1st May 2004 not only did ten new countries joined the
European Union but the Government brought into force
changes to the Asylum and Immigration Act 1996 (“Act”)
affecting Employer’s liability for employing illegal workers.
Are you ready?

The Government have placed the burden upon filtering out
illegal workers from the workforce squarely on the shoulders of
employers by imposing criminal liability and heavy financial
penalties.

If you propose to employ someone who does not have the right
to work in the United Kingdom, you may be convicted of
committing a criminal offence and fined up to a maximum of
£5,000 for each illegal worker you have employed. 

However, this is not the only criminal offence contained within
the Act for which employers can be convicted.

There is a great deal of misunderstanding amongst employers as
to who they may employ and what they should do to avoid
claims of race discrimination.

It is perfectly possible for employers to make bona fide attempts
to comply with the requirements of the Act yet, at the same
time, commit an unlawful act of discrimination under the Race
Relations Act 1976.

Part of the problem comes from the fact that the Government
require all employers to verify that the potential employee is
the holder of a passport confirming that he/she is a British
citizen and has the right to reside in the UK, a national passport
or identity card showing that the holder is a national of a
European Economic Area country (including Switzerland) or

some other original document approved under the Act .  If you
require a full list of the documents approved under the Act,
please contact a member of Keelys Employment Department
immediately.

Due to the fact that any failure to require potential employees
to provide the appropriate documentation carries with it the
spectre of a possible criminal conviction and fine, most
employers will update their procedures in order to protect
themselves and their businesses.  However, if employers only ask
those potential employees who appear to be migrants (due to
their physical features or ethnic background) to provide these
documents, the employers will be committing an act of
discrimination on grounds of race.

The Race Relations Act 1976 makes it unlawful for an employer
to discriminate against a potential employee on the grounds of
race/colour/ethnic or national original, or nationality.  Therefore,
if an employer discriminates against a potential employee who
looks or sounds foreign, the employer is likely to be committing
an act of unlawful discrimination for which Employment
Tribunal proceedings could be commenced.

Employers should be aware that there is no statutory limit as to
the amount of an award that can be made by an Employment
Tribunal for discrimination on the grounds of race.

The best advice that we can offer clients is to treat all potential
employees the same.  That means that you should ensure that
all potential employees are asked to provide you with original
documents deemed appropriate by the Asylum and Immigration
Act 1996 before they commence employment with your
business.

KEY DATES

IMMIGRATION  IMMIGRATION  IMMIGRATION

STRESS!!!

Q We employ a number of part-time staff.  Most of our part-time staff work Wednesday, Thursday, Friday.  Following the 
Easter bank holiday this year, a number of part-time staff have asked us if we are going to compensate them because they 
do not receive a paid day’s holiday on most bank holiday Mondays like full time staff.  Can you tell us what rights part-time 
staff have in respect of bank holidays?

A The reality of the situation is that the vast majority of bank holidays fall on a Monday.  The only bank holiday that is guaranteed not to
fall on a Monday is Good Friday.  

Opinion as to whether you should provide any additional holiday to part-time staff who do not benefit from bank holiday Mondays is
divided.  The Department of Trade and Industry suggest that part-timers should receive additional paid holiday, calculated with reference to
the number of part-time hours they work each week.

Alternatively, if you have full time staff who, due to shift patterns or scheduling reasons, also miss out on the benefit of having an
additional paid day off on a bank holiday Monday, and you do not provide them with any further benefit or compensation, then it is
certainly arguable that you are not bound to provide compensation to your part-time staff.  

However, the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000 require employers to ensure that part-time
staff are treated equally when compared with their full time colleagues.  Therefore, serious consideration should be given to how any
potential dispute with your part-time staff can be avoided.

Q We wish to dismiss our Finance Director as we do not feel that she is able to do her job effectively any longer.  Her Contract of Employment
provides her with six months’ written notice of termination of her employment.  As part of her remuneration package, she also receives use of the
company car, company mobile phone, extended health cover, life insurance and pension.  Do we have to provide these additional benefits for the
entire period of her notice?

A Employees are entitled to receive salary and other benefits, including use of a company car, mobile phone, extended health cover, life
insurance and pension, unless their Contract of Employment states otherwise.  You should carefully read your Finance Director’s Contract of
Employment to see if there are any garden leave provisions or, indeed, a payment in lieu clause.

If there is a garden leave provision, there may well also be an ancillary clause requiring your Finance Director to also return the company car
and company mobile telephone.

If there is a payment in lieu clause contained in her Contract of Employment, you should check to see if the clause has been drafted so that
the company need only pay net salary and not provide any compensation for loss of benefits.

Answers are given as guidelines only. Readers are advised to seek further expert legal advice to gain the best solution for their individual situations.

Justin Spivey is a Partner and Head of the Employment and Human Resources
Department at Keelys.  He is an expert in employment law and regularly provides talks
to the business community on various issues in this area.  If you have a legal question,
please email jspivey@keelys.co.uk 


